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Ex ecu t i ve A s s oci at e, I ns t i t u t e f or I ndep endent  B u s i nes s  
 

Common Financial Mistakes to Avoid when Going Through 
a D ivorce 

 
1.  Not communicating with your spouse.  One of  t h e b i gges t  and m os t  ex p ens i ve 

p rob lem s  t h at  CD F A s  h ave t o deal wi t h  i s  f i ndi ng all t h e i nf orm at i on.   M any  t i m es , 
s p ou s es  wi ll h i de docu m ent s , t rans f er as s et s , not  di s clos e i nf orm at i on, et c.   T h en, t i m e 
and m oney  i s  s p ent  on at t orney s  h avi ng t o s u b p oena docu m ent s  and p erh ap s  even 
s ch edu le dep os i t i ons .   T h i s  can res u lt  i n y ou  s p endi ng m ore m oney  on di s covery  t h an 
t h e as s et  was  wort h  i n t h e f i rs t  p lace.   I t  can als o cont ri b u t e t o an at m os p h ere t h at  i s  
not  h ealt h y  f or t h e ch i ldren and can di vi de t h e f am i ly  even m ore.   T rans p arency  and 
f u ll di s clos u re can m ak e t h e p roces s  go m u ch  m ore q u i ck ly , i nex p ens i vely  and wi t h  
di gni t y .  

 
2.  Not und erstand ing the 7 2 ( t) ( 2 ) C  section of  the tax  cod e .   I R S  ru les  s ay  t h at  m oni es  

com i ng ou t  of  a q u ali f i ed ret i rem ent  p lan p u rs u ant  t o a di vorce s et t lem ent  can avoi d 
t h e 10%  p enalt y .   I ncom e t ax  s t i ll needs  t o b e p ai d.  

 
3.  Q ual if ied  D omestic R el ations O rd ers.  Q D R Os  are orders  f rom  t h e cou rt  t h at , am ong 

ot h er t h i ngs , t ells  t h e p lan adm i ni s t rat or h ow t h e di vi s i on of  t h e p ens i on s h ou ld b e 
done.   S om e of  t h e cri t i cal i s s u es  t h at  m ay  ari s e i nclu de:  

 
a.   I f  t h e p art i ci p ant  di es  b ef ore t h e Q D R O h as  b een wri t t en and accep t ed b y  t h e 

p ens i on adm i ni s t rat or, t h e alt ernat e p ay ee m ay  h ave los t  h i s / h er p ens i on 
ri gh t s .  

 
b .   Wi ll i t  b e s ep arat e i nt eres t  or s h ared p ay m ent ?   I n ot h er words , wi ll t h e 

du rat i on of  b enef i t  p ay m ent s  b e b as ed on t h e alt ernat i ve p ay ee’ s  li f e 
ex p ect ancy  or t h e p art i ci p ant ’ s  li f e ex p ect ancy ?   I f  s ep arat e i nt eres t , and t h e 
alt ernat e p ay ee h as  a longer li f e ex p ect ancy , t h en h i s / h er p ay m ent s  wi ll li k ely  
b e les s  p er m ont h  t h an t h e p art i ci p ant ’ s  p ay m ent s .   A ls o, wi t h  s ep arat e 
i nt eres t , t h e alt ernat i ve p ay ee m ay  elect  t o b egi n p ay m ent s  at  t h e 
p art i ci p ant ’ s  earli es t  ret i rem ent  dat e, even i f  t h e p art i ci p ant  h as  deci ded not  
t o ret i re.   I n a s h ared p ay m ent  ap p roach , t h e alt ernat e p ay ee s i m p ly  s h ares  i n 
t h e p art i ci p ant ’ s  b enef i t s  wh en t h ey  go i nt o p ay  s t at u s .    

 
c.   Wh at  h ap p ens  i f  t h e p art i ci p ant  di es  b ef ore ret i rem ent  or du ri ng ret i rem ent ?   

I t  i s  alm os t  alway s  neces s ary  t o h ave b ot h  a p re-ret i rem ent  s u rvi vor annu i t y , 
and on a s h ared p ay m ent  ap p roach , t o alway s  h ave a j oi nt  s u rvi vor annu i t y .   
Ot h erwi s e, t h e alt ernat i ve p ay ee m ay  b e wi t h ou t  a p ens i on.  

 
d.   H ow do y ou  det erm i ne t h e m ari t al p ort i on of  t h e p ens i on?   I n m os t  cas es , t ru e 

covert u re i s  t h e only  way  t o ens u re t h at  t h e t wo h alves  of  t h e m ari t al p ort i on 
are t h e s am e wh en event u ally  p ai d.   H owever, b e aware t h at  covert u re does  
not  work  on s om e u ni on p lans  ( p art i al y ear credi t s ) , m i li t ary  p lans  ( p oi nt  
s y s t em )  and career average p lans .  



 
4.  R ecapture of  A l imony.  T o p revent  a p rop ert y  s et t lem ent  f rom  b ei ng di s gu i s ed as  

ali m ony  and t h u s  b ei ng dedu ct ed as  ali m ony , t h e I nt ernal R evenu e h as  ru les  t h at  
p revent  ex ces s  f ront  loadi ng of  ali m ony  p ay m ent s .   I f  ali m ony  p ay m ent s  decreas e i n 
ex ces s  of  $ 15 ,000 du ri ng any  y ear du ri ng t h e f i rs t  t h ree calendar y ears , t h e ex ces s  i s  
s u b j ect  t o t ax  and i s  not  dedu ct i b le b y  t h e p ay or.   T h ere are ex cep t i ons  s u ch  as  deat h  
of  t h e s p ou s e and p ay m ent s  f lu ct u at i ng f or reas ons  not  i n t h e cont rol of  t h e p ay or.  

 
5 .  Not und erstand ing the l ink  b etween chil d  support and  maintenance – the S ix  M onth 

R ul e .   Care m u s t  b e t ak en t o ens u re t h at  ali m ony  p ay m ent s  are not  des i gned t o b e 
redu ced wi t h  occu rrences  relat ed t o t h e ch i ldren, or t h ey  m ay  b e cons i dered ch i ld 
s u p p ort  f or t ax  p u rp os es , t h u s  los i ng t h e dedu ct i on.   I f  ali m ony  p ay m ent s  are t o b e 
redu ced les s  t h an s i x  m ont h s  b ef ore or af t er a ch i ld reach es  18, 21, or t h e age of  
m aj ori t y  i n t h e s t at e, t h es e can b e cons i dered ch i ld s u p p ort .  

 
6 .  Not insuring maintenance.  S i nce m ai nt enance u s u ally  s t op s  u p on t h e deat h  of  t h e 

p ay or, t h e s t ream  of  p ay m ent s  can b e covered b y  li f e i ns u rance on t h e li f e of  t h e p ay or 
i f  t h ere i s  not  ot h er adeq u at e s ou rce of  s ecu ri t y  f or t h e f u t u re i ncom e s t ream .   T h e 
p ay ee s h ou ld own t h e li f e i ns u rance p oli cy  and m ak e t h e p rem i u m  p ay m ent s  wh i ch  
p revent s  any  ch anges  i n t h e p oli cy  wi t h ou t  t h e p ay ee’ s  k nowledge.  

 
7.  Not consid ering the b asis in property.  T h os e wh o h ave owned a h ou s e f or a long t i m e 

m ay  f ace cap i t al gai ns  t ax  i f  t h e h ou s e h as  i ncreas ed i n valu e m ore t h an $ 25 0,000.   
L ong t erm  m arri ages , wh ere one s p ou s e k eep s  t h e h ou s e m ay  b e i n f or a h u ge t ax  s h ock  
wh en t h ey  t ry  t o s ell t h e h ou s e and di d not  k now t h ey  wou ld b e s u b j ect  t o cap i t al 
gai ns .  

 
8.  P roperty S ettl ements.  I f  a p rop ert y  s et t lem ent  i s  t o b e p ai d ou t  over t i m e, avoi d 

m ent i oni ng an i nt eres t  rat e, as  t h i s  cou ld res u lt  i n a t ax  ch arge on t h e i nt eres t  i ncom e.  
 

9 .  C arry F orward s on T ax  R eturns.  Wi t h  all t h e los s es  t h at  were ex p eri enced i n t h e 
s t ock  m ark et  at  t h e b egi nni ng of  t h e decade, m any  cou p les  wi ll b e carry i ng f orward 
cap i t al los s es .   T h es e are di vi s i b le as s et s .   H owever, N et  Op erat i ng L os s es  are not  
norm ally  di vi s i b le and m u s t  s t ay  wi t h  t h e com p any  t h at  i ncu rred t h e los s es .  

 
10.  D oub l e D ipping .   I f  one s p ou s e h as  a clos ely  h eld b u s i nes s  or p ract i ce, t h e t em p t at i on 

i s  t o s wap  t h e h ou s e f or t h e b u s i nes s .  H owever, i f  m ai nt enance p ay m ent s  are b as ed on 
t h e i ncom e t h at  i s  generat ed f rom  t h e b u s i nes s , t h en di vi di ng t h e as s et  t h at  generat es  
t h e i ncom e i s  cons i dered b y  m any  t o b e u nf ai r.  

 
11.  G ov ernment P ensions .   V alu i ng governm ent  p ens i ons  can b e t ri ck y  b ecau s e s om e 

governm ent  em p loy ees  wi ll recei ve no or a redu ced s oci al s ecu ri t y  p ens i on b ecau s e 
t h ey  h ave not  p ai d t h e f u ll am ou nt  i nt o F I CA .   S i nce s oci al s ecu ri t y  i s  not  a di vi s i b le 
as s et , governm ent  p ens i on valu at i ons  need t o t ak e i nt o accou nt  t h e valu e of  wh at  
wou ld b e t h e s oci al s ecu ri t y  b enef i t s  t h at  t h e em p loy ee wi ll not  b e recei vi ng.  

 


